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Game Theory and Divorce NegoFaFons 

Game Theory is both a branch of mathemaAcs and a science.  It began in the 1940’s with 
the study of how and why people make the choices that they make in parlor games-  thus, the 
name of “Game” theory.  However, by the 1950’s, Game Theory has become a serious subject of 
study.   

Game Theory was first applied to war strategy and economics, but since then has been 
applied to other forms of law, such as insurance law, torts, and other legal disputes.   Game 3

Theory principles also are salt and peppered through the 101 chapters of The Nego(ator’s Desk 
Reference, wriUen by some of the world’s prominent negoAators. The book is edited by and 
includes useful annotaAons by Chris Honeyman and Andrea Kupfer Schneider.  One of the 
chapters is wriUen by a well-known game theorist.  Game Theory has even been used in the 
design of nuclear power plants to minimize risks.  Thirteen Nobel Prizes have been awarded to 
various Game Theorists.   

 Our Divorce Conflict InformaAon Series is organized into two SecAons: SecAon One- Understanding the Problem 1

and SecAon Two- Planning the SoluAon. Each of the SecAons has six Booklets. This is the first Booklet in the second 
secAon.

 For more on the subject, you are encouraged to read the following two books wriUen by your authors: “Game 2

Theory and the Transforma0on of Family Law: Change the Rules- Change the Game. A New Bargaining Model for 
AKorneys and Mediators to OpFmize Outcomes for Divorcing ParFes.” Unhooked Books. ScoUsdale, AZ 2015 and 
“Winning Strategies in Divorce: The Art and Science of Using Game Theory Principles and Skills in NegoFaFon 
and MediaFon.” The laUer is an online book only. See www.unhookedmedia.com.

 Game Theory and the Law, by Douglas Baird, Robert Gertner and Randal Picker introduces the use of game theory 3

in law, but does not include an applicaAon to divorce.  The book presents the theory in principles, rather than the 
very challenging mathemaAcs involved, and for that reason, is parAcularly helpful.  
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Game Theory is a science in the sense that many experiments have been done to test 
the predicAons of Game Theory and to beUer understand how and why people make the 
choices that they make.  One aspect of that research that has been thoroughly studied is why 
do people make choices that seem at first glance to be irraAonal and even self-destrucAve.  The 
mathemaAcs developed (or borrowed from other fields of mathemaAcs) are a complex 
language in and off themselves.  However, the principles of Game Theory are simple, perhaps 
even obvious.  This Booklet will focus on the principles and rescue the reader from having to 
face the mathemaAcs. 

As the saying goes, “All of life is a game.” This saying has much more depth than might 
first appear.  “Game” implies something light, even fun. However, the  “game” in the Game 
Theory sense involves every situaAon in which people are strategically involved with one 
another, whether that be the compeAAon between businesses, the insurance business, gedng 
married, buying a car, war, government, etc.  In all of these situaAons, people are making 
choices, with a certain amount of informaAon, which they expect will lead to certain payoffs and 
constraints.    4

The definiAon of a Game is supplied by its four components: 

1. Players: there are two or more players who are strategically connect to one another 
(more on that below).  In divorce, there are two players, the spouses, possible one or 
two other players, lawyers, and perhaps others, for example, a mediator.  One could 
describe the law and a judge as addiAonal players.  However, for simplicity we can 
call a divorce a two player game, when at Ames the two players might consist of a 
team of a spouse and an aUorney. The players are strategically engaged because the 
outcome of the game will include the distribuAon of property, debt, future income, 
Ame with children and control over child-related decisions. 

2. Rules: there are rules to the game.  Some of those rules are inherent in the nature of 
the game.  In divorce negoAaAons, law and professional standards provide some of 
the rules.  However, and this is crucial, professionals or parAes can add to the rules 
that can channel people into reaching opAmal agreements.  Lawyers can introduce 
formal and informal rules into the game of divorce.  They can control the format for 
negoAaAons (i.e., lawyer to lawyer or four-way meeAngs including parAes).  Lawyers 
will ofen be able to introduce rules into the process, such as what topic to begin 
with and how to approach that topic. 

3. Choices: the players make choices that affect the outcome of the game for both of 
them.  It is in this way that they are strategically connected to one another.  When a 
player makes a choice, all of the other choices in that maUer disappear.  Keep this in 

 See, Sowell, T.  Knowledge and Decisions. Basic Books. (1980).4
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mind because in divorce negoAaAons, it can be helpful for lawyers to point out the 
lost choices, when a certain choice is made, might have had a much higher uAlity. 

4. Payoffs:  payoffs are what the players receive or do not receive as a result of the 
choices that they make.  There are two extremely important facets to payoffs that 
are a liUle technical.   

a. “Payoff” is your authors’ word because it is less “jargony”.  The Game 
Theory words are “expected uAlity.”  Regardless of the name use, the 
payoff can be posiAve or negaAve.  For example, a poker player might stay 
in the game with a good hand.  The expected uAlity is to receive the 
winnings.  However, a poker player can fold a bad hand.  In that case, the 
expected uAlity is to diminish losses.  In a divorce, a spouse might offer a 
spousal support amount that is lower than what might be expected if 
liAgated. 

b. The second technical aspect of payoffs is that there are objecAve payoffs, 
and there are subjecAve payoffs.  An objecAve payoff is measurable and 
obvious.  Playing a hand of poker has the obvious objecAve payoff of 
gedng the money.  However, there are subjecAve payoffs that do not 
lend themselves to measurement and might not even be obvious.   

Having a Friday night poker game tradiAon with a group of friends might 
largely ignore the objecAve payoff of winnings and losses, because the 
subjecAve payoffs of the fun with friends, including snacks and a beer, 
might be highly valued.   

What Game Theorists have done is nominalize subjecAve payoffs.  In the 
poker example, the players might be asked on a scale of 1 to 10, how 
important is the raAo of winnings to losses?  The next quesAon is on a 
scale of 1-10, how would you rank the importance of being with those 
friends?  There might be others, like how important is sharing snacks and 
a beer?  Once subjecAve values are nominalized, the Game Theorist can 
apply mathemaAcal models and draw conclusions.    We will be revisiAng 
this laUer technical side of payoffs a number of Ames in this Series.  
However, keep this concept in mind because in the Divorce Game, the 
choices might be dominated by subjecAve expected u(lity, that is, the 
expected subjecAve payoffs for those decisions. 

If possible, it would be clearer, once understood, to think in terms of 
expected u(lity because that clarifies that the expected uAlity does not 
necessarily mean gedng something, but could be limiAng loss.  Also, 
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“expected” ofen means that the player is working with uncertainty and 
also possibly with fantasy.  It might be that the fantasy of what an 
expected uAlity is an empty promise.   

For example, a player, say a father, might have an expected uAlity that if 
he gets more parenAng Ame with a child, he will have a stronger and 
more posiAve bond with the child.  In a vicious baUle with the mother, 
even if he prevails, he might pay the price of being lef out of the child’s 
life half of the Ame.  Also, research on parent-child relaAonships clearly 
indicate that the type of Fme spent with a child is much more important 
than the amount of Fme.    

A criAcal benefit of surfacing the subjecAve payoffs, the expected uAlity 
of making certain choices, in divorce negoAaAons, is because the party 
might be “barking up the wrong tree” altogether.  Lawyers can provide 
informaAon that redirects the party to a uAlity that is much more likely to 
lead to goals.  In our example, less Ame with the child, but with flexible 
involvement with the child when with the mother and focusing on quality 
Ame, is much more likely to lead to strong father/child bonds.   

Now that we have defined Game Theory, the definiAon of which is the four components 
of a game that is being played, we can begin to look at some of the principles, techniques and 
strategies that lawyers can use to help parAes achieve opAmal agreements for both of them.  

Lawyers already have the training required to learn and apply the Game Theory 
principles, techniques and strategies presented in this Booklet. We summarize them in advance 
and introduce them below as a roadmap of what is to follow: 

1. Lawyers can make rules for the negoAaAon and meditaAon process. 
2. Lawyers can manage informaAon to ensure it is public, verifiable, complete and 

perfect. 
3. Lawyers can insert Axioms that an ideal agreement should have in the final 

version of the document. 

When applied  effecAvely, lawyers have the perfect opportunity to make a big difference when 
leading the Goal-based Planning during the divorce negoAaAons.  

Goal-based Planning: Principles, Techniques and Strategies 

A divorce is a major life event, not a failure.  One might see it as a failure and assume 
that one or both spouses failed in some way that led to the divorce.  Divorcing spouses almost 
always see it as a failure, because it is not the preferred outcome intended at the beginning of 
the marriage.  As we have wriUen in prior Booklets, divorce is normaAve, at least in the sense 
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that the divorce rate has been substanAal throughout history.  While it fluctuates with cultures, 
different Ames in history and with different definiAons of what it is to marry, social 
anthropologists tell us that the average rate has been about 30 percent. 

However, it is a painful and disappoinAng event for spouses, although by the Ame of a 
divorce, it might also promise relief and opportunity.  Other life events can also be frightening 
and painful, such as the loss of a job, a serious illness with a child, death in extended families, a 
failing grandparent who needs care and so on.  In all of these situaAons, iniAal reacAons might 
be strongly emoAonal, requiring some emoAonal resoluAon, but then the task is to take a look 
at the current situaAon, realign long-term goals, and begin planning how to proceed from the 
current situaAon in order to reach those goals. 

Professionals (especially lawyers) can play crucial roles in helping parAes make choices 
that opAmize their chances of having a good divorce plan.  The power of the professional lies in 
facilitaAng the parAes to make rules for the negoAaAons, manage informaAon well and take (in 
Game Theory terms) an axiomaAc approach to the negoAaAons. Please see later in this Booklet 
where the AxiomaAc Approach is presented. 

One example. A financial advisor can design the process of ferreAng out details in the 
current situaAon, translate long-term goals into numbers and help make a financial plan for the 
clients.  AUorneys and mediators in divorce cases can do the same, including making rules for 
the negoAaAons.  In the remainder of this Booklet, we are going to flesh out that power.  5

Making Rules 

The most powerful rule, of course, is that the lawyers choose the topics for discussion.  If 
a party jumps the gun and introduces a topic, one or both of the lawyers (or a mediator) can put 
a stop to it by saying something like, “We will get to that later, but for me [for this mee(ng] to 
be helpful, we need to start with . . .”  The lawyers can introduce topics in an order that has the 
best chance of gedng to opAmal soluAons.  For example, the planning can begin by having a 
“geJng to know you” segment, rather than focusing immediately on the legal tasks, or even 
worse, starAng with a discussion of an already exisAng dispute.   

One of the benefits of beginning with a “geJng to know you” segment is that it can 
change the emoAonal tenor of the process.  For example, starAng with “Tell us how you met” is 
an another easy way to connect with the loss and sadness, rather than the pain and frustraAon.  
Another example is to begin with “We will be designing a life for your children for aKer the 
divorce.  Tell us a bit about what your children are like.”  This also gives the aUorneys an 
opportunity to model and teach skills to parAes that will help in the negoAaAons, but more 
importantly, can be taken into their post-divorce life as co-parents.   

 For simplicity, we will treat the divorce as having two aUorneys, who might at some point bring in other 5

professionals, but remain in charge of the process.
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By gedng to know the relaAonship history, which can be done in a half-hour or so, the 
aUorneys can learn much about the relaAonship obstacles and the presence or absence of core 
emoAons [more about this is later Booklets] contribuAng to conflict. The aUorneys then can 
take steps to help process those emoAons to diminish their ability to block agreements.   

For example, the aUorneys might see that the parAes are very disappointed in their 
marriage because they had very high hopes for providing a good family for their children.  An 
aUorney can then say something like, “It sounds like you both really love your children and are 
sad that you are not going to provide them with a family with married parents.  Keep in mind, 
though, that about half of divorced parents have children who turn out as well as children from 
intact marriage families.  It all depends on how well you co-parent with one another.”   With this 6

liUle redirecAon, the aUorneys are helping the parAes resolve their fears that they are inevitably 
hurAng their children by not reaching the vision they had of a good family experience.  This 
should provide them encouragement that they can sAll provide a healthy family experience. 

This might sound like the aUorneys are stepping out of their role.  However, remember 
that divorce lawyers are not only in a legal business, they are also a people business. Remember 
that the quesAon, “What is involved in geJng a divorce?” includes both the legal steps and 
developing a plan for a divorced life.  In a step-by-step approach, the aUorneys are idenAfying 
and diminishing the obstacles to reaching an agreement.  This is because the aUorneys have the 
power to make a rule: e.g., “Can we agree that XX  is what we are going to talk about first, and 
this is the order in which we are going to talk about it….” 

Another rule might be to treat each other respecmully by modeling respecmul treatment 
and by explicitly staAng the consequences of a rule breach if one of the parAes is being 
disrespecmul.  This rule is a must condiAon to having negoAaAons reach opAmal agreements, 
and aUorneys  must be able to confront parAes if they are breaking a rule.  People someAmes 
mistake “confront” for being bossy.   

ConfrontaAon simply means staAng a fact.  For example, an aUorney can say to his or her 
client, “We will fail in our efforts here if you keep interrup(ng.  The only way to be successful is if 
both of you are given a chance to express what is important to you.  Please wait your turn to 
speak.  I will make sure that you get that chance.”  If the person keeps interrupAng, it might be 
Ame to end a joint meeAng and reschedule, afer an opportunity to talk more to the client.  The 
desire to have successful negoAaAons can someAmes include gedng a liUle fuzzy on toleraAng 
condiAons that will likely lead to an unsuccessful outcome.  This is a display of referent 
authority.  ParAes need to believe that the aUorneys know what she or he is doing and is clear 
about what condiAons (rules) need to be in place to be successful.    

 Ken has published a CoParen(ng Training Workbook for Separa(ng or Separated Parents, that can be purchased 6

for a modest cost from our publisher, Unhooked Media. unhookedmedia.com.
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In other Booklets in this Series, we will revisit making rules a number of Ames using 
Game Theory principles and techniques.  Here we want to emphasize that this is a powerful 
advantage that aUorneys have and can use to channel people into opAmum outcomes. 

Managing InformaFon 

Game Theory research instructs us that managing informaAon properly can greatly affect 
negoAaAon outcomes.   Managing informaAon simply means that all of the relevant informaAon 
is “on the table”.  In a later Booklet, we will introduce Bayes Rule, which explains in detail, and 
with mathemaAcal logic, why this is so important.  Game Theory idenAfies four characterisAcs 
of managing informaAon properly: the informaAon is public, verifiable, complete and perfect.:  

Public.  InformaAon is public when everyone playing the game has the same 
informaAon.  We have not fully expressed this yet, but the lawyers are players in the game, 
although in special roles.  As we have seen and will see through the remaining Booklets in this 
series, the lawyers have rules to follow, have choices to make, and there are both objecAve and 
subjecAve payoffs [expected uAlity] at play for the lawyers as well.   

There are differences in the game that the lawyers are playing, but it is also a two-person game.  
In the two-person game that the parAes are playing, the parAes are the two players.  In the 
lawyer game, there are four games: each lawyer is playing a two person game with his and her 
client; and the lawyers are playing a two person game with one another.   The implicaAon is not 
only that the informaAon be public between the parAes, but also that the informaAon be public 
in the lawyer games.  This can create wrinkles in the divorce game.  For example, a party might 
inform the lawyer that she is planning to move out of the area, but not want the other party to 
know that.  InformaAon that is not public can interfere in the negoAaAon process and disrupt 
the effort to make opAmal agreements for both parAes. 

  
There is another tricky aspect to having informaAon be public.  We return to our 

descripAon of payoffs earlier in this Booklet.  The payoffs that the parAes are playing for also 
need to be public.  The objecAve payoffs will likely come up in the discovery step, but what 
might not be obvious, even to the parAes, are the subjecAve payoffs at play.  In order for the 
informaAon to be public, the subjecAve payoffs also need to be public.  This places an addiAonal 
demand on the lawyers to quesAon the parAes carefully to make public all of the payoffs for 
which they are playing.   

For example, a mother and father have a dispute about the parenAng Ame schedule.   7

The father wants the schedule to be half of the Ame with each parent. The mother asserts that 
she wants the stability of having the children in her home on all school days.  Her reasoning is 
that a stable home during the school week means that the children will have the books that are 

 Different jurisdicAons have different terms for the schedule.  Physical custody is one.  Physical placement is 7

another.  There is a trend to calling it parenAng Ame and that is what we will use.
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needed, rouAnes for homework and school mornings, an expected locaAon for their friends, no 
confusion about which school bus to take, and so on.  She is also more available afer school 
because she is a teacher.  She has the goal of the children doing well in school, academically and 
socially, and to be with a parent afer school, not in aferschool care.  The father also wants the 
children to do well in school, but believes that his involvement with them on half of the school 
days will also be beneficial.  He will know their teachers, be able to be an intelligent parAcipant 
in parent/teacher conferences, know the children’s friends and balance the influence of the 
mother in helping the children with homework and social problems.  He also asserts that the 
children will be with some of their friends in afer school care.   

The lawyers might ask more quesAons about the expected uAlity of their posiAons.  
Sensing something more with the mother might say, “It sounds like the stability of one home 
during school weeks is important to you.  Then it would not maWer if it is your home or dad’s 
home.  Do I have that right?”  The next moment, the mother looks like a deer in the headlights 
and then breaks into crying, saying that she could not go more than a day or two without seeing 
the children.  Now the mediator has made a criAcal subjecAve payoff public.  It might even be 
that the mother was unaware consciously of that payoff, but the subjecAve payoff undergirded 
her posiAon.  Now the issue can be resolved, taking her payoff structure into consideraAon.   

This is, by the way, a real case.  The mediated agreement in this case maximized the 
payoffs for both parents, partly because we had a liUle luck with the mom being a teacher.  They 
developed an equal schedule, but the children went to their mother’s house every day afer 
school on the school bus, and the father drove them to school so there was no bus confusion.  
The father picked them up from the mother afer work.  This soluAon had another benefit: it 
required them to cooperate acAvely with one another, design good child-focused transiAons, 
and acAvely share informaAon about school and the children.  A key to reaching opAmal 
agreements is to make informaAon, especially informaAon about subjecAve payoff values, 
public.   

 Verifiable.  Trust is important to reaching opAmal agreements.  ParAes come to 
negoAaAons with different levels of trust in one another.  Some trust each other by reputaAon.  
In Game Theory, reputaAon means that by experience, parAes trust the other party be honest.  
Some parAes come to mediaAon with low to no trust.  In all cases, the lawyers must make 
informaAon verifiable, whether by proofs or by reputaAon.   

 For example, a party asserts that her or his boss informed all of the workers that there 
would be a cut back in wages in order to keep all of the employees on the job.  In a high trust 
environment, this statement might be acceptable as verified.  In a low to no trust environment, 
the lawyer must ask for proof of the asserAon.   

 In a sense, insisAng that informaAon is verifiable, either by proof or by reputaAon, is 
another rule imposed on the process by the lawyers.   
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 Complete.  Here we get a liUle technical.  In Game Theory, having informaAon complete 
means that all of the players know the structure of the game, which includes the expected 
uAlity at play for the parAes.  It also includes knowing the strategies available to both parAes.   

 For example, two parents have been equally sharing the children since their separaAon.  
A mother asserts that she is fine conAnuing with that, but she would like to have an agreement 
in the court order that she is designated as primary parent by having more Ame with the 
children than will actually happen.  She claims that this will allow her to receive certain benefits, 
such as housing assistance.  She is represented by an aUorney, but the father is not.  
Nevertheless, he did not want to do what she proposes because he was afraid to lie to the 
court.  In negoAaAons, he agrees to a minimal change in the schedule, on paper, that could be 
construed as the truth, if tested in court.  Three months afer their final judgment, the mother 
proposes to move away and take their child with her.  This is a real case, although not involving 
your authors unAl the move-away dispute came up, and Ken was hired to do a custody 
evaluaAon.   

 In this case, the informaAon was incomplete.  The father was not aware that by 
designaAng the mother as primary parent, she gained an enormous advantage in a move-away 
case.  In other words, he was unaware of one of the strategies in the game.  It is the 
responsibility of the lawyers to make sure that informaAon is complete.  This is a major 
advantage of having both parAes represented.   

A more common threat to having informaAon be complete involves situaAons in which a 
parent or parents think that informaAon from the child or children should be a consideraAon in 
designing a parenAng Ame schedule or a major decision is on the table in a case in which the 
parAes share decision-making authority.  The challenge to the lawyers is to decide if and how to 
include that informaAon.  The lawyers might suggest having children meet with a child expert 
familiar with divorce research and then report relevant informaAon to the lawyers and the 
parents, including how much weight should be given to the children’s input.   

Another common problem in having informaAon be complete is when the issue for 
negoAaAon is parenAng Ame, and one or both parents believe that the real issue is child 
support.  At the risk of stereotyping, this comes up mostly in cases in which the father wants 
more Ame with the child and the mother accuses him of wanAng to pay less money in child 
support.  

Child Support Guidelines exist in most jurisdicAons tying child support directly to the 
proporAons of parenAng Ame (generally overnight Ame).  It costs a certain amount of money to 
raise children, generally regardless where the child resides overnight.  If a parent gets more 
overnight Ame with the children, they pay less in child support, but the net total expense of 
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supporAng the child is about the same.  The criAcal difference is because the one parent pays 
less child support to the other parent, but pays more direct costs of raising the child. 

  SorAng all this out, especially when complicated by the emoAonal and control issues, is 
the challenge facing the parAes and their lawyers in this situaAon.  

As an aside. The IRS has a calculaAon of how much it costs a day for intangibles, like 
increased uAlity bills and food costs, if a child is in the home.  A father might pay less support to 
a mother, but will pay more for food, the addiAonal clothing needed, higher uAlity costs and so 
on.   

When a concern is raised about the subjecAve goal of paying less or gedng more child 
support, the lawyers have the task of gedng the informaAon complete, even though both 
parents might iniAally deny that child support is the issue.  In a real case, when the father 
asserted wanAng two more days every two weeks, the mother accused him of wanAng to pay 
less child support.  The father asserted he would conAnue to pay the same child support, but 
she distrusted that asserAon.  In an effort to make informaAon complete, the mother finally 
admiUed that she needed the current child support amount to conAnue to live the lifestyle that 
she and their children were living.  That allowed them to agree to the change in the schedule 
and to have a preUy Aght agreement prepared, confirming his commitment to pay the current 
level of support.  By gedng the informaAon complete, they were able to focus on an agreement 
that accomplished the goals of both parents.   

Making informaAon complete, especially when there is a suspicion that it is not, is an 
important task in negoAaAons.  Whether or not the informaAon is complete can determine 
whether the negoAaAons reach opAmal agreements.  

Perfect.  This is another somewhat technical side to informaAon management.  
InformaAon is perfect when the players know the complete history of the game, meaning the 
choices or series of choices already made.   

Perhaps an analogy can make the point.  In chess, the informaAon is perfect because 
both players know the history of the game.  When a player moves, he has a complete history to 
that point because he or she saw all the prior moves.  When people are playing bridge (i.e., the 
card game), they have complete informaAon but not perfect informaAon.  They know what 
cards have been played, but they do not know the strategies that led to those cards being 
played.  They do not know if the player is playing their highest card, or deliberately playing a 
lower card in order to give them a later advantage.   

An example in divorce might be the following.  The extended family had put property in 
the name of the extended family.  It was the family farm with the extended family to which the 
spouse owned a share, but there was a clause in the ownership partnership with regard to 
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distribuAon should any of the family members get a divorce.  This real case illustrates how 
informaAon can be imperfect because the other spouse did not know the complete history of 
the game, at least not unAl she included the share of the farm in the property of the marriage.  
In effecAve negoAaAons, one of the early steps in the process should include making the 
informaAon perfect before beginning the planning process.   

This can be challenging at Ames because one of the parAes might have a secret that he 
or she is reluctant to share.   

For example, a husband has kept the secret that he has a child from a prior relaAonship 
that the wife does not know about.  It occurred with a prior girlfriend, and he and the girlfriend 
agreed that he would have no responsibility for in person involvement with the child, but he 
would pay child support.  The agreement was not a court order, but both he and the girlfriend 
kept that agreement confidenAal.  He owned his business and was able to secretly pay the 
support out of the business.  When gedng a divorce, he would have to lie to the court and also 
hide his expenses from his wife.  The informaAon is imperfect and raises serious risks for the 
husband.  When he became aware that the negoAaAons were likely to produce beUer outcomes 
if informaAon is perfect, he admiUed to the secret.   

Fortunately, the wife took it very well, even complimented him for fulfilling his 
responsibility to the other child.  This increased the subjecAve value of the agreements because 
for the man, the dreaded secret was finally out and he greatly reduced his risks with the court. 

Summary of InformaFon Management the “Game Theory Way” in Goal-based Planning 

CreaAng an open informaAon system from the beginning of the planning process, using proven 
Game Theory principles, makes reaching opAmal outcomes for parAes more likely.  Those 
principles are that informaAon is: public to all players, including the lawyers; verifiable by fact 
or reputaAon, to create trust; complete, where all players know the structure of the game, 
including the potenAal payoffs and strategies available to the players; and perfect where the 
players know the history of the game.   

Especially important is that the players, parAcularly the spouses, reveal the subjecAve payoff 
values, because subjecAve payoffs ofen dominate the game.  By revealing subjecAve payoff 
values on each issue of the divorce, planning can include agreements that not only maximize 
objecAve payoff values but also the subjecAve payoff values that are someAmes not obvious 
when addressing the legal outcomes that must be decided. 

An AxiomaFc Approach to NegoFaFons 

There is another way that lawyers can have a posiAve influence on parAes in planning.  
As we will discuss in a future Booklet in this series, the best proposals are those that emanate 

 11



from the parAes.  Toward this end, the lawyers can introduce Axioms in the bargaining, which 
are characterisAcs that an ideal or opAmal agreement should have.  

Here are some Axiom examples and might propose that the following be address in the 
final agreements:  

• that the needs, interests and long-term goals of both parAes will be addressed in 
final agreements.  

• that both parents will be introduced to the structure of a funcAoning co-
parenAng relaAonship.  8

• that the child(ren) will have a strong and meaningful relaAonship(s) with both 
parents.   

• that each holiday will be arranged to maximize the value to the children and to 
both parents.  

• that parents will inform one another before introducing a new romanAc partner 
and listen to input from the other parent on how and when to do that.   

• that the structure of the financial agreements will give both parAes a good 
chance of reaching long-term financial goals.   

 By deciding on Axioms prior to planning, the proposals and counter-proposals must have 
characterisAcs that meet the agreed-upon Axioms.   

Lawyers might have other Axioms that should be added. In addiAon, the specific facts of 
a case might suggest other Axioms that the lawyers or parAes can add.  By adding Axioms to the 
bargaining process at or near the beginning of the planning process, the lawyers can help shape 
an ideal agreement, even though not making specific proposals.  This might also encourage the 
parAes to propose Axioms that they believe might lead to an opAmal outcome.   

Summary 

Goal-based planning using Game Theory principles has unique properAes.  There will be 
more about this in the following Booklets.  In this Booklet, we proposed that a Game Theory 
approach to the planning negoAaAons can protect the process from mistakes the parAes and 
someAmes their lawyers can make.  We then defined Game Theory by its components:  

1. Players 
2. Rules 
3. Choices that determine the outcome of the game 
4. Expected uAlity (objecAve and subjecAve payoffs being played for by the players) 

 For your interest, on our publisher’s website, one of the Workbooks authored by Ken and Allan is a research-8

based step-by step approach for parents to develop a funcAonal co-parenAng relaAonship in which they do the five 
procedures research finds are needed for a funcAoning co-parenAng relaAonship (Co-parenAng Training 
Workbook). The site is: www.unhookedmedia.com. 
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We menAoned that Game Theory is both a branch of mathemaAcs which has received a 
great deal of aUenAon in the world of mathemaAcs and is also a science because there has been 
a great deal of research tesAng the predicAons of Game Theory.  This has led to the widespread 
applicaAon to government policy, war planning, nuclear power plant design, macroeconomic 
and  areas of law other than family law.  Thirteen  Nobel prizes have been awarded for the 
applicaAon to those fields.   

We briefly menAoned that planning using a Game Theory approach might involve very 
different ideas than tradiAonal negoAaAons which will become increasingly apparent in this and 
future Booklets.  That mindset might differ dramaAcally from the training of some lawyers, 
especially lawyer-mediators, whose training might seduce them into focusing on legal maUers 
to the exclusion of human maUers.  One of the biggest mistakes Lawyers can make in this model 
of Goal-based Planning is to fall into the same traps in the tradiAonal legal system detailed in 
Booklet III in this Series.  ParAcularly, it is important that proposals and counter-proposals are 
made for steps to take from the current situaAon to the long-term goals of the parAes.  The 
legal outcomes demanded by law are only addressed to facilitate agreements that have been 
made on reaching goals.  Understanding the mindset in Game Theory planning negoAaAons is a 
cumulaAve process which began in this Booklet and will conAnue in the Booklets in this Series 
to follow.   

Most importantly, in this Booklet we focused on the important role the lawyers can play 
in channeling parAes into making opAmal agreements for themselves.  The abiliAes of the 
lawyers to make rules for the negoAaAon process, manage informaAon to be public, verifiable, 
complete and perfect, and to insert Axioms that an ideal agreement should have provides the 
lawyers an enormous amount of power and influence.  This is true, especially if and when most 
or all of the proposals emanate from the parAes themselves, which as we point out in the 
Booklet IX CreaAng a Convergence of ExpectaAons, maximizes the value of the proposals. 
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